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IN THE CIRCUIT COURT FOR JEFFERSON COUNTY, ALABAMA
BESSEMER DIVISION

CIVIL ACTION NO.   CV-2011-900271

JAMES HERNANDEZ,

Plaintiff,

vs.

BLACK DIAMOND LEASING, LLC; ALFA MUTUAL INSURANCE COMPANY; MARKEL
AMERICAN INSURANCE COMPANY; JEFFERSON COUNTY, ALABAMA; JEFFERSON
COUNTY COMMISSION;
No. 1, whether singular or plural, the driver of the motor vehicle which collided with plaintiff's motor
vehicle and whose negligence caused the plaintiff's injury on the occasion made the basis of this suit;
No. 2, whether singular or plural, the owner of the motor vehicle which collided with plaintiff's motor
vehicle on the occasion made the basis of this suit;  No. 3, whether singular or plural, that entity or
those entities who or which afforded any uninsured/under-insured insurance coverage of the motor
vehicle driven by James Hernandez in the occurrence made the basis of this lawsuit;  No. 4, whether
singular or plural, that entity or those entities who or which provided maintenance and upkeep on the
motor vehicle(s) involved in the occurrence made the basis of this lawsuit;  No. 5, whether singular
or plural, that entity or those entities who or which did any repair work on the motor vehicle(s)
involved in the occurrence made the basis of this complaint;  No. 6, whether singular or plural, that
entity or those entities who or which manufactured and/or distributed the motor vehicle(s) involved
in the occurrence made the basis of this lawsuit, or any of the component parts thereof;  No. 7,
whether singular or plural, that entity or those entities who or which were the master or principal of
the driver of the motor vehicle(s) involved in the occurrence made the basis of this lawsuit; No. 8,
whether singular or plural, that entity or those entities for whom the driver of the motor vehicle which
collided with plaintiff's motor vehicle was performing some type of service or employment duty at
the time of this collision;  No. 9, whether singular or plural, that entity or those entities who or which
negligently entrusted the motor vehicle(s) involved in the occurrence made the basis of this lawsuit
to the drivers thereof at the time of said occurrence;  No. 10, whether singular or plural, that entity
or those entities on whose behalf the vehicle or vehicles involved in the collision made the basis of
this lawsuit was being operated at the time of said occurrence;  No. 11, whether singular or plural,
that entity or those entities who or which was responsible for the condition or state of repair of the
vehicle(s) involved in the occurrence made the basis of this lawsuit;  No. 12, whether singular or
plural, that entity or those entities, that individual or those individuals who or which repaired, altered,
or maintained the vehicle(s) involved in the occurrence made the basis of this lawsuit; No. 13,
whether singular or plural, that entity or those entities who or which issued, or had a duty to issue,
warnings or instructions regarding the use or operation of any of the vehicles involved in the
occurrence made the basis of this lawsuit, any component part thereof, or any attendant equipment
used or available for use therewith;  No. 14, whether singular or plural, that entity or those entities
who or which tested, inspected, approved, or issued any approval of any of the vehicles involved in
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the occurrence made the basis of this lawsuit, any component part thereof, or any attendant
equipment used or available for use therewith;  No. 15, whether singular or plural, that entity or those
entities who or which had supervisory authority relating to the maintenance, operation, or to the
selection, training and hiring of drivers of any of the vehicles involved in the occurrence made the
basis of this lawsuit;  No. 16, whether singular or plural, that entity or those entities who or which
issued any policy of insurance which provided coverage for plaintiff's injuries received on the occasion
made the basis of this lawsuit (including, but not limited to, uninsured/underinsured motorist
coverage);  No. 17, whether singular or plural, that entity or those entities who or which provided
any insurance coverage for any of the motor vehicles involved in the occurrence made the basis of
this lawsuit, for the driver of each respective motor vehicle or for any of the named fictitious parties
defendant listed or described herein;  No. 18, whether singular or plural, that entity or those entities
other than those entities described above whose breach of contract or warranty contributed to cause
the occurrence made the basis of this lawsuit;   No. 19, whether singular or plural, that person or
those persons who were employees or executive officers of plaintiff’s employer who had been
delegated responsibility by their employer to provide plaintiff with a safe place to work or a
reasonably safe work environment; No. 20, whether singular or plural, being the correct legal
designation of that or those persons, firms, partnerships, corporations or entities who employed the
Plaintiff at all times herein. No. 21, whether singular or plural, that entity or those entities other than
those entities described above, which is the successor in interest of any of those entities described
above;  No. 22, whether singular or plural, that entity or those entities other than those entities
described above, which was the predecessor corporation of any of the entities described above.
Plaintiff avers that the identities of the fictitious parties defendant is otherwise unknown to plaintiff
at this time, or if their names are known to plaintiff at this time their identities as proper parties
defendant is not known to plaintiff at this time, but their true names will be substituted by amendment
when ascertained.

Defendants

SECOND AMENDED AND RESTATED COMPLAINT

COMES NOW the Plaintiff, by and through the undersigned counsel of record, and hereby

amends and restates the Plaintiff’s original complaint, to include as proper party defendants, Jefferson

County, Alabama and Jefferson County Commission, as follows:

Parties

1. The Plaintiff, James Hernandez, is an individual resident citizen of Winston County,

Alabama, over the age of nineteen (19) years, and at all times herein was an employee of Defendant
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Black Diamond Leasing, LLC.

2. The  Defendant, Black Diamond Leasing, LLC. is an Alabama corporation with its

principal place of business in Walker County, Alabama.

3. The Defendant, Alfa Mutual Insurance Company (hereinafter "Alfa"), is an Alabama

corporation who actively conducts business by agent in Jefferson County, Bessemer Division,

Alabama.

4. The Defendant, Markel American Insurance Company (hereinafter "Markel"), is a

foreign corporation who actively conducts business by agent in Jefferson County, Bessemer Division,

Alabama.

5. The Defendant, Jefferson County, is a county located in the State of Alabama

6. The Defendant, Jefferson County Commission, is located in Jefferson County,

Alabama.

7. Fictitious party defendants are described as follows:  No. 1, whether singular or plural,

the driver of the motor vehicle which collided with plaintiff's motor vehicle and whose negligence

caused the plaintiff's injury on the occasion made the basis of this suit; No. 2, whether singular or

plural, the owner of the motor vehicle which collided with plaintiff's motor vehicle on the occasion

made the basis of this suit;  No. 3,whether singular or plural, that entity or those entities who or which

afforded any uninsured/under-insured insurance coverage of the motor vehicle driven by James

Hernandez in the occurrence made the basis of this lawsuit; No. 4, whether singular or plural, that

entity or those entities who or which provided maintenance and upkeep on the motor vehicle(s)

involved in the occurrence made the basis of this lawsuit;  No. 5, whether singular or plural, that

entity or those entities who or which did any repair work on the motor vehicle(s) involved in the
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occurrence made the basis of this complaint;  No. 6, whether singular or plural, that entity or those

entities who or which manufactured and/or distributed the motor vehicle(s) involved in the occurrence

made the basis of this lawsuit, or any of the component parts thereof;  No. 7, whether singular or

plural, that entity or those entities who or which were the master or principal of the driver of the

motor vehicle(s) involved in the occurrence made the basis of this lawsuit; No. 8, whether singular

or plural, that entity or those entities for whom the driver of the motor vehicle which collided with

plaintiff's motor vehicle was performing some type of service or employment duty at the time of this

collision;  No. 9, whether singular or plural, that entity or those entities who or which negligently

entrusted the motor vehicle(s) involved in the occurrence made the basis of this lawsuit to the drivers

thereof at the time of said occurrence;  No. 10, whether singular or plural, that entity or those entities

on whose behalf the vehicle or vehicles involved in the collision made the basis of this lawsuit was

being operated at the time of said occurrence;  No. 11, whether singular or plural, that entity or those

entities who or which was responsible for the condition or state of repair of the vehicle(s) involved

in the occurrence made the basis of this lawsuit;  No. 12, whether singular or plural, that entity or

those entities, that individual or those individuals who or which repaired, altered, or maintained the

vehicle(s) involved in the occurrence made the basis of this lawsuit; No. 13, whether singular or

plural, that entity or those entities who or which issued, or had a duty to issue, warnings or

instructions regarding the use or operation of any of the vehicles involved in the occurrence made the

basis of this lawsuit, any component part thereof, or any attendant equipment used or available for

use therewith;  No. 14, whether singular or plural, that entity or those entities who or which tested,

inspected, approved, or issued any approval of any of the vehicles involved in the occurrence made

the basis of this lawsuit, any component part thereof, or any attendant equipment used or available
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for use therewith;  No. 15, whether singular or plural, that entity or those entities who or which had

supervisory authority relating to the maintenance, operation, or to the selection, training and hiring

of drivers of any of the vehicles involved in the occurrence made the basis of this lawsuit;  No. 16,

whether singular or plural, that entity or those entities who or which issued any policy of insurance

which provided coverage for plaintiff's injuries received on the occasion made the basis of this lawsuit

(including, but not limited to, uninsured/underinsured motorist coverage);  No. 17, whether singular

or plural, that entity or those entities who or which provided any insurance coverage for any of the

motor vehicles involved in the occurrence made the basis of this lawsuit, for the driver of each

respective motor vehicle or for any of the named fictitious parties defendant listed or described herein;

No. 18, whether singular or plural, that entity or those entities other than those entities described

above whose breach of contract or warranty contributed to cause the occurrence made the basis of

this lawsuit; No. 19, whether singular or plural, that person or those persons who were employees

or executive officers of plaintiff’s employer who had been delegated responsibility by their employer

to provide plaintiff with a safe place to work or a reasonably safe work environment; No. 20, whether

singular or plural, being the correct legal designation of that or those persons, firms, partnerships,

corporations or entities who employed the Plaintiff at all times herein. No. 21, whether singular or

plural, that entity or those entities other than those entities described above, which is the successor

in interest of any of those entities described above;  No. 22, whether singular or plural, that entity or

those entities other than those entities described above, which was the predecessor corporation of any

of the entities described above.  Plaintiff avers that the identities of the fictitious parties defendant is

otherwise unknown to plaintiff at this time, or if their names are known to plaintiff at this time their

identities as proper parties defendant is not known to plaintiff at this time, but their true names will
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be substituted by amendment when ascertained.

Facts

8. On or about April 6, 2011, Plaintiff, James Hernandez, was operating a motor vehicle

on John’s Road at or near the intersection of Bell-Sumpter Road and Weller Road in the Bessemer

Division of Jefferson County, Alabama.

9. The traffic control signals and/or guardrails and/or roadway on John’s Road at or near

the intersection of Bell-Sumpter Road and Weller Road in the Bessemer Division of Jefferson County,

Alabama, were negligent, recklessly and/or wantonly installed, maintained, services, repaired and/or

erected on the subject Jefferson County road.  Defendants Jefferson County and the Jefferson County

Commission were aware of or should have known of the condition of the traffic control signals and/or

guardrails and/or roadway on the subject Jefferson County road, which resulted in the Plaintiff’s

injuries and damaged a set forth hereinabove.

10. On or about April 6, 2011, the Plaintiff, James Hernandez, was operating a motor

vehicle on John’s Road at or near the intersection of Bell-Sumpter Road and Weller Road in the

Bessemer Division of Jefferson County, Alabama.  At the aforesaid time and place, the Plaintiff was

caused to be injured as a result of the negligent and improper construction of the road in which the

Plaintiff was traveling, including, but not limited to, its condition, paved surface, lack of appropriate

signs and/or guardrails.

11. The Defendants, Jefferson County, Jefferson County Commission, and one or more

of the fictitious party defendants listed and described hereinabove, negligently, recklessly and/or

wantonly failed to keep and maintain the roadway free and clear of potentially hazardous conditions.

Defendants Jefferson County, Jefferson County Commission, and one or more of the fictitious party
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defendants listed and described hereinabove, had actual or constructive notice and/or were delinquent

in not discovering and replacing the defective traffic control signals, guardrails, road and/or hazardous

condition, and were negligent and/or wanton in affirmatively creating a hazard of allowing the

defective traffic control signals to remain and/or hazardous condition to remain on the roadway. 

12. On or about April 6, 2011, Plaintiff, James Hernandez, was employed by the

Defendant Black Diamond Leasing, LLC.  At the time of the incident, Plaintiff was operating a 2009

Kenworth W900L bearing vehicle identification number 1XKW049X39J238393 (tag number

64X95091), in the line and scope of his employment for Defendant Black Diamond Leasing, LLC.

on John’s Road at or near the intersection of Bell-Sumpter Road and Weller Road in the Bessemer

Division of Jefferson County, Alabama, when a phantom vehicle driving in the Plaintiff’s lane on the

wrong side of the road, forced the Plaintiff to leave the roadway resulting in the injuries and damages

suffered by the Plaintiff.  Said negligent and/or wanton conduct was a proximate cause of Plaintiff’s

injuries and damages hereinafter described. 

13.  At the aforesaid time and place, while working in the line and scope of his said

employment, the Plaintiff was caused to suffer severe injuries to his person while operating an

automobile on behalf of his employer, Defendant Black Diamond Leasing, LLC.

14. This suit is brought pursuant to Ala. Code, § 25-5-11, et seq., seeking worker’s

compensation and third party benefits as a result of the Plaintiff’s injuries within the line and scope

of his employment with Defendant Black Diamond Leasing, LLC.  The Plaintiff’s claims arise under

the worker’s compensation laws of the State of Alabama.

15. The Defendant Alfa issued automobile liability policies insuring the Plaintiff.  These

insurance policies provided, upon other things, protection for the Plaintiff from damages caused by
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the negligence, wantonness or willfulness of uninsured or under-insured motorists.

16. The Defendant Markel issued automobile liability policies insuring the Plaintiff.  These

insurance policies provided, upon other things, protection for the Plaintiff from damages caused by

the negligence, wantonness or willfulness of uninsured or under-insured motorists.

17. One or more of the fictitious party defendants listed and described hereinabove, 

issued motor vehicle insurance policies to Defendant Black Diamond Leasing, LLC., insuring the

Plaintiff.  These insurance policies provided, upon other things, protection for the Plaintiff from

damages caused by the negligence, wantonness or willfulness of uninsured or under-insured motorists.

18. Fictitious party defendants listed and described in the caption hereinabove, whose

more correct names and identities are unknown to plaintiff, but who will be correctly named and

identified when ascertained, are the respective entities who or which fit the descriptions above.

19. Plaintiff alleges that the injuries and damages hereinafter described are a proximate

consequence of the negligent, wanton and/or wrongful conduct of the phantom vehicle, Jefferson

County, Alabama, Jefferson County Commission, and one or more of the fictitious party defendants

listed and described hereinabove.

20. The aforesaid wrongful, negligent and/or wanton conduct of each of the above-

described defendants, including the fictitious parties defendant, combined and concurred, and as a

proximate consequence thereof, the Plaintiff was injured and damaged as follows:

a. Plaintiff suffered serious injuries to his person which were attended by great physical
pain and mental anguish.

b. Plaintiff was caused to be permanently injured.

c. Plaintiff was caused and will be caused in the future to expend large sums of money
in the nature of doctor, hospital, drug and other medical expenses in and about an
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effort to heal and cure said injuries.

d. Plaintiff was caused to be permanently unable to pursue many normal and usual
activities.

e. Plaintiff's earning capacity was caused to be greatly and permanently diminished.

f. Plaintiff was caused to lose time from employment thereby sustaining a loss of
earnings.

g. All other damages to which the Plaintiff may be entitled by law.

WHEREFORE,  PREMISES CONSIDERED, the Plaintiff demands judgment against  the

Defendants, jointly and severally, for compensatory and punitive damages in an amount to be

determined by a  jury of their peers plus the cost of this action.

COUNT I

Worker’s Compensation

21. The Plaintiff hereby adopts and incorporates by reference the allegations in the

preceding paragraphs of this Complaint.

22. On or about April 6, 2011, while working in the line and scope of his employment for

the Defendant Black Diamond Leasing, LLC., the Plaintiff was caused to suffer injuries to his left leg,

knee, shoulder, head and whole body while working in Jefferson County, Bessemer Division,

Alabama.   As a result of said injuries Plaintiff has been caused to suffer a permanent impairment and

disability and to incur substantial medical expenses  and to lose time from employment and thereby

sustaining a loss of earnings and loss of future earnings.

23. At the time and place as set forth above, the Plaintiff was working in the line and

scope of his employment for the Defendant, Black Diamond Leasing, LLC.

24. As a direct and proximate consequence of the aforesaid injuries, it has been determined
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that the Plaintiff suffers a permanent impairment and disability and has had restrictions and limitations

imposed by his treating physicians.

25. The Plaintiff promptly notified the Defendant, Black Diamond Leasing, LLC., of his

accident and injuries.

26. The Plaintiff has not reached maximum medical improvement. As a proximate

consequence for the injuries the Plaintiff suffered while working in the line and scope of his

employment for the Defendant, Black Diamond Leasing, LLC., the Plaintiff has sustained permanent

injuries which entitle him to workmen’s compensation benefits under the Alabama workmen’s

compensation statute.

WHEREFORE,  Plaintiff demands judgment against the Defendant for all sums he is entitled

to recover under the Alabama workmen’s compensation statute existing for injuries as set forth above

plus cost of this action.

COUNT II

Negligence

27. The Plaintiff hereby adopts and incorporates by reference the allegations of the

preceding paragraphs of the Complaint.

28. This suit is brought pursuant to Ala. Code, § 25-5-11, et seq.,  as a result of the

Plaintiff’s injuries which occurred within the line and scope of his employment with Defendant Black

Diamond Leasing, LLC.  These claims arise by virtue of Ala. Code, § 25-5-11 (1975).

29. At the times set forth hereinabove, a phantom vehicle, and one or more of the fictitious

party defendants listed and described hereinabove, negligently operated a motor vehicle in Jefferson

County, Bessemer Division, Alabama which caused the Plaintiff to leave the roadway, thereby causing
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the Plaintiff to sustain severe injuries and damages as set forth hereinabove.

30. As a direct and proximate consequence of the above-described negligent and wrongful

conduct, the Plaintiff has been injured and damaged as described hereinabove.

WHEREFORE, PREMISES CONSIDERED, Plaintiff demands judgment against the

Defendants, jointly and severally, for compensatory and punitive damages in an amount to be

determined by a jury of their peers plus interest and costs of this matter.

COUNT III

Wanton and Reckless Conduct

31. The Plaintiff hereby adopts and incorporates by reference the allegations of the

preceding paragraphs of the Complaint.

32. This suit is brought pursuant to Ala. Code, § 25-5-11, et seq.,  as a result of the

Plaintiff’s injuries which occurred within the line and scope of his employment with Defendant Black

Diamond Leasing, LLC.  These claims arise by virtue of Ala. Code, § 25-5-11 (1975).

33. At the times set forth hereinabove, the phantom vehicle, and one or more of the

fictitious party defendants listed and described hereinabove, wantonly and/or recklessly operated a

motor vehicle in Jefferson County, Bessemer Division, Alabama which resulted in the Plaintiff leaving

the roadway thereby causing the Plaintiff to sustain severe injuries and damages as set forth

hereinabove.

34. As a direct and proximate consequence of the above-described wanton and reckless

conduct, the Plaintiff was injured and damaged as described hereinabove.

WHEREFORE, PREMISES CONSIDERED, Plaintiff demands judgment against the

Defendants, jointly and severally, for compensatory and punitive damages in an amount to be
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determined by a jury of their peers plus interest and costs of this matter.

COUNT IV

Negligent, Reckless and/or Wanton Violations of Rules of the Road

35. The Plaintiff hereby adopts and incorporates by reference the allegations of the

preceding paragraphs of the Complaint.

36. This suit is brought pursuant to Ala. Code, § 25-5-11, et seq.,  as a result of the

Plaintiff’s injuries which occurred within the line and scope of his employment with Defendant Black

Diamond Leasing, LLC.  These claims arise by virtue of Ala. Code, § 25-5-11 (1975).

37. At the times set forth hereinabove, the phantom vehicle, and one or more of the

fictitious party defendants listed and described hereinabove,  negligently, recklessly and/or wantonly

violated the rules of the road in Jefferson County, Bessemer Division, Alabama by crossing in the

Plaintiff’s lane of travel causing the Plaintiff to leave the roadway thereby causing the Plaintiff to

sustain severe injuries and damages as set forth hereinabove.

38. As a direct and proximate consequence of the above-described negligent, reckless

and/or wanton conduct, the Plaintiff has been injured and damaged as described hereinabove.

WHEREFORE, PREMISES CONSIDERED, Plaintiff demands judgment against the

Defendants, jointly and severally, for compensatory and punitive damages in an amount to be

determined by a jury of their peers plus interest and costs of this matter.

COUNT V

Uninsured/Underinsured Motorist Claim I 

39. The Plaintiff hereby adopts and incorporates by reference the allegations in the

preceding paragraphs of this Complaint.
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40. The Plaintiff avers that at all times referenced to herein he was insured by, or

beneficiary to, policies of insurance issued by the Defendant Alfa, a corporation, under a policy of

motor vehicle insurance, whereby said Defendant was to provide the Plaintiff with protection against

bodily injury, death, and property damage by uninsured and underinsured motorists for and in

consideration of a premium paid to said defendant by the Plaintiff.

41. The Plaintiff further avers that said injuries and damages herein described arose out

of and were a proximate consequence of the negligent or wanton conduct of phantom vehicle, and

one or more of the fictitious party defendants listed and described herein,  uninsured or underinsured

motorists as aforesaid; that, at the time of Plaintiff's said injuries and damages arising out of the

accident caused by phantom vehicle, the Plaintiff's aforesaid policy of insurance was in full force and

effect and all premiums were paid according to the terms of said policy; and that Defendant Alfa

corporation, has failed to pay for said bodily injuries and damages as suffered by the Plaintiff.

WHEREFORE,  PREMISES CONSIDERED, the Plaintiff demands judgment against  the

Defendants, jointly and severally, for compensatory and punitive damages in an amount to be

determined by a jury of their peers plus the cost of this action.

COUNT VI

Uninsured/Underinsured Motorist Claim II 

42. The Plaintiff hereby adopts and incorporates by reference the allegations in the

preceding paragraphs of this Complaint.

43. The Plaintiff avers that at all times referenced to herein he was insured by, or

beneficiary to, policies of insurance issued by the Defendant Markel, a corporation, under a policy

of motor vehicle insurance, whereby said Defendant was to provide the Plaintiff with protection
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against bodily injury, death, and property damage by uninsured and underinsured motorists for and

in consideration of a premium paid to said defendant by the Plaintiff’s employer, Black Diamond

Leasing, LLC.

44. The Plaintiff further avers that said injuries and damages herein described arose out

of and were a proximate consequence of the negligent or wanton conduct of phantom vehicle, and

one or more of the fictitious party defendants listed and described herein,  uninsured or underinsured

motorists as aforesaid; that, at the time of Plaintiff's said injuries and damages arising out of the

accident caused by phantom vehicle, the Plaintiff's aforesaid policy of insurance was in full force and

effect and all premiums were paid according to the terms of said policy; and that Defendant Markel,

a corporation, has failed to pay for said bodily injuries and damages as suffered by the Plaintiff.

WHEREFORE,  PREMISES CONSIDERED, the Plaintiff demands judgment against  the

Defendants, jointly and severally, for compensatory and punitive damages in an amount to be

determined by a jury of their peers plus the cost of this action.

COUNT VII

Negligence II

45. The Plaintiff hereby adopts and incorporates by reference the allegations of the

preceding paragraphs of the Complaint.

46. On or about April 6, 2011, Plaintiff, James Hernandez, was operating a motor vehicle

on John’s Road at or near the intersection of Bell-Sumpter Road and Weller Road in the Bessemer

Division of Jefferson County, Alabama, when there was defective traffic control signs and/or

guardrails and/or roadway on the subject Jefferson County road.  Defendants Jefferson County and

the Jefferson County Commission were aware of or should have known of the defective condition
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of subject roadway which caused or contributed to cause the accident made the basis of this suit. 

47. Defendants Jefferson County, Jefferson County Commission, and/or one or more of

the fictitious party defendants listed and described hereinabove, negligently and/or wantonly failed

to maintain the subject roadway by allowing the Plaintiff to be injured and damaged.

48. As a direct and proximate consequence of the Defendants’ conduct, the Plaintiff has

been caused to be damaged as described herein.

WHEREFORE,  PREMISES CONSIDERED, the Plaintiffs demand judgment against  the

Defendants, Jefferson County, Alabama and Jefferson County Commission, jointly and severally, for

compensatory damages in an amount to be determined by a jury of their peers plus the cost of this

action.

COUNT VIII

Premises Liability

49. The Plaintiff hereby adopts and incorporates by reference the allegations of the

preceding Paragraphs of the Complaint.

50. At the aforesaid time and place, the Defendant, Jefferson County, Jefferson County

Commission, and one or more of the fictitious party defendants listed and described in the caption

hereinabove, were the owner of the subject roadway and as such had a duty and responsibility to

provide the Plaintiff with a safe roadway to travel.  Said Defendants negligently breached this duty

by failing to provide the Plaintiff with a safe roadway to travel.  Said negligent conduct was a

proximate cause of Plaintiff’s injuries and damages.

51. Defendants Jefferson County, Jefferson County Commission, and one or more of the

fictitious party defendants listed and described in the caption hereinabove, were owners of the subject
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roadway and, as such, each said defendant had the right to and did control the conditions, methods,

and manner in which work was performed at the time and place of the occurrence made the basis of

Plaintiff’s complaint.  Said Defendants negligently failed to properly control the conditions, methods,

and manner in which said work was performed, and said negligent conduct was a proximate cause

of Plaintiff’s injuries and damages.

52. At the aforesaid time and place, the Defendants Jefferson County, Jefferson County

Commission, and one or more of the fictitious party defendants listed and described in the caption

hereinabove, did negligently allow Plaintiff to be injured.

53. The Defendants Jefferson County, Jefferson County Commission, and one or more

of the fictitious party defendants listed and described in the caption hereinabove, negligently failed

to warn Plaintiff of the dangers associated with the potentially hazardous condition for the purpose

of eliminating the possibility of said Plaintiff being injured, and said negligent, wanton and/or willful

conduct was a proximate cause of Plaintiff’s injuries described hereinabove.

54. Plaintiff alleges that the injuries and damages were caused as a proximate consequence

of the negligent, and other wrongful conduct of the Defendants Jefferson County, Jefferson County

Commission, and the fictitious party defendants listed and described hereinabove. 

55. The aforesaid wrongful, negligent, conduct of each of the above-described Defendants,

including the fictitious parties defendant, combined and concurred, and as a proximate consequence

thereof, the Plaintiff was caused to be severely injured.

WHEREFORE,  PREMISES CONSIDERED, the Plaintiff demands judgment against  the

Defendants, Jefferson County, Alabama and Jefferson County Commission jointly and severally, for

compensatory damages in an amount to be determined by a jury of their peers plus the cost of this

Case 11-05736-TBB9    Claim 214-1 Part 2    Filed 06/15/12    Desc Exhibit Filed
 Complaint    Page 16 of 19



17

action.

COUNT X

Negligent Hiring, Training and Supervision

56. The Plaintiff hereby adopts and incorporates by reference the allegations in the

preceding paragraphs of this Complaint.

57. On or about April 6, 2011 the Defendants Jefferson County, Jefferson County

Commission, and one or more of the fictitious party defendants were the employers, principals or

masters of person(s) maintaining the subject roadway where the Plaintiff was injured, and as such,

had the authority and duty to supervise the hiring, training and supervision of agents acting on their

behalf. 

58. Said  Defendants negligently hired, trained and/or supervise person(s) maintaining the

subject roadway where the Plaintiff was injured, or failed to exercise said supervisory control and said

negligence and/or wanton conduct was cause of the Plaintiff’s damages. 

WHEREFORE,  PREMISES CONSIDERED, the Plaintiff demands judgment against  the

Defendants, Jefferson County, Alabama and Jefferson County Commission, jointly and severally, for

compensatory damages in an amount to be determined by a jury of their peers plus the cost of this

action.
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s/Robert Potter                  
Robert Potter
E-mail: robert@mcplaw.com
Attorney Code: POT011
Attorney for Plaintiff
Mann, Cowan & Potter, P.C.
2000-B SouthBridge Pkwy., Ste. 601
Birmingham, AL 35209
Phone: (205) 879-9661
Fax: (205) 879-9663

JURY DEMAND

Plaintiff hereby demands a trial by struck jury of all issues to which the Plaintiff is entitled to
a trial by jury excluding the Plaintiff’s claim for worker’s compensation benefits for which the Plaintiff
requests a bench trial in accordance with Alabama law.

s/Robert Potter                  
Robert Potter

CERTIFICATE OF SERVICE

I hereby certify that I have on this the   th  day of   July, 2011, electronically filed the above
and foregoing with the Clerk of the Court using the CM/ECF system which will send notification of
such filing to the following: 

Michael L. Haggard, Esq.
Smith, Tyra, Thomas & Haggard, LLC
P.O. Box 586
Alabaster, Alabama 35007

James C. Gray, III, Esq.
Lloyd, Gray, Whitehead & Monroe, P.C.
2501 - 20th Place South, Suite 300
Birmingham, Alabama 35223
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I hereby certify that I have mailed by U. S. Postal Service the document to the following non-
CM/ECF participants:

Keith J. Pflaum, Esq.
Porterfield, Harper, Mills & Motlow, P.A.
22 Inverness Center Parkway, Suite 600
Birmingham, Alabama 35242-4821

s/Robert Potter                                  
OF COUNSEL

DEFENDANTS’ ADDRESSES:

Jefferson County, Alabama
David Carrington, President
County Commissioners Office
716 N. Richard Arrington Jr. Blvd., Suite 230
Birmingham, Alabama 35203

Jefferson County Commission
David Carrington, President
County Commissioners Office
716 N. Richard Arrington Jr. Blvd., Suite 230
Birmingham, Alabama 35203

PLEASE SERVE THE SUMMONS AND COMPLAINT, TOGETHER WITH ALL
DISCOVERY.
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